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RECENT IMPORTANT DECISIONS 277 

Bankruptcy — Title to Stock Held by Stockholders.— A bankrupt 
stockbroker held stock which he had purchased before bankruptcy and carried 
on account of a customer. It was purchased, on a margin furnished by the 
customer. Held, that the stockbroker was a pledgee of the stock and that 
the customer was entitled to it to the exclusion of the bankrupt's creditors. 
In re Boiling (1906), — D. C. E. D. Va. — , 147 Fed. Rep. 786. 

The question involved in this case is one on which the courts are divided, 
some of them holding that when a broker purchases stock on a margin 
paid by the customer that it creates the relation of debtor and creditor 
simply. The weight of authority, however, follows the New York case of 
Markham v. laudon, 41 N. Y. 255, where it was held, by a divided court, that 
such a transaction creates a fiduciary relation and that the stockbroker holds 
the stock as a pledge for the money advanced by him. This view of the 
relation is taken in Skiff v. Stoddard, 63 Conn. 198, 26 Atl. 874, 21 L. R. A. 
102; Brewster v. Van Liew, 119 111. 554; Thompson v. Toland, 48 Cal. 99; 
Gilpin v. Howell, 5 Pa. St. 41 ; Chew v. Loucheim, 80 Fed. 50, and the 
English case; Brookman v. Rothschild, 3 Sim. 153. Also Cook, Stocks and 
Stockholders, § 457, and Dos Passos, Stockholders (second edition), p. 196. 
Massachusetts, however, in several cases appears to take the opposite view, 
Corell v. Laud, 135 Mass. 41; In re Swift, 105 Fed. 493; In re Topliff, 114 
Fed. 323; although the courts seem to take that position because of some 
laws peculiar to that state. While Missouri, in the case of In re Gaylord, 
113 Fed. 130, holds squarely that the relation of pledgee and pledgor does not 
exist, but that the broker is a debtor of the creditor. 

Bills and Notes— Renewal of Void Note— Moral Obligation Not a 
Good Consideration. — One who had no property had executed a joint note 
with his wife (for his own benefit), in 1891, at which time a wife could not 
bind her estate except for necessaries. After her husband's death she renewed 
the note, and after her death this suit was brought by the holder of the 
renewal note against her heirs-at-law to enforce its collection and to subject 
certain real estate, which had been given to them by their mother just prior 
to her death, to its payment. Held, the widow received no propery from the 
estate of her husband, for whose benefit the original note was made, and so 
there was no consideration for the note in suit except a moral obligation, and 
it could not be enforced against her estate. Gilbert et al. v. Brown (1906), 
— Ky. — , 97 S. W. Rep. 40. 

The weight of authority both in England and the United States, is with 
this case. Beaumont v. Reeve, 8 Q. B. 483 ; Nightingale v. Barney, 4 Greene 
106; Updike v. Titus, 13 N. J. Eq. 151 ; Bhle v. Judson, 24 Wend. 97; Watson 
v. Dunlap, 2 Cranch C. C 14 ; Thompson v. Hudgins, 1 16 Ala. 93 ; Felton v. 
Reid, 52 N. C. 269; Musick v. Dodson, 76 Mo. 624; Howard v. Barker, 52 Vt. 
429; Kent v. Rand, 64 N. H. 45; Parker v. Cowan, 1 Heisk. 518; Inhabitants 
of Freeman v. Dodge, 98 Me'. 531. 

Bills and Notes— Renewal of Void Note— Moral Obligation Suffi- 
cient Consideration.— This was a suit by the receiver of the City Saving 
and Trust Co. on two promissory notes which were renewals of two other 
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notes executed by the defendant as accommodation maker for her husband. 
These renewal notes were executed by the defendant after her husband's 
death. By the Act of June 8, 1893 (P. L. 344), § 2, a married woman was 
permitted to make all contracts except that "she may not become accommo- 
dation indorser, maker, guarantor or surety for another." This act was in 
force at the time of execution of the original notes by the defendant. Held, 
in making the original notes the defendant, although at the time a married 
woman, assumed a moral obligation to pay them, and such a moral obligation 
will support an express promise to pay made after discoverture. Rathfon v. 
Locher (1906), — Pa. — , 64 Atl. Rep. 790. 

This doctrine was first asserted in the early English case of Lee v. 
Muggeridge (1813), 5 Taunt. 37, since overruled, and seems to have been 
adopted by the courts of Pennsylvania and Louisiana. Holden v. Banes, 140 
Pa. 63 ; Hemphill v. McClimans, 24 Pa. 367 ; Brownson v. Weeks, 47 La. Ann. 
1042. Most of the courts, however, qualify this holding to the extent of 
allowing a moral obligation to be sufficient consideration only where such 
obligation arose through a pre-existing legal liability which has since become 
inoperative through some positive rule of law. In Mills v. Wyman, 3 Pick. 
207, Justice Parker, delivering the opinion of the court, said, "It is said a 
moral obligation is a sufficient consideration to support an express promise, 
and some authorities lay down the rule thus broadly; but upon examination 
of the cases we are satisfied that the universality of the rule cannot be 
supported, and that there must have been some pre-existing obligation 
which has become inoperative by positive law, to form a basis for an effective 
promise. * * * In all these cases there is a moral obligation founded 
upon an antecedent valuable consideration. These promises therefore have a 
sound legal basis." Eastwood v. Kenyon, 11 Ad. & El. 438; Cook v. Bradley, 
7 Conn. 57; Wiggins v. Reiser, 6 Ind. 252; Smith v. Ware, 13 Johns 257; 
Shepard v. Rhodes, 7 R. I. 470; Hawley v. Farrar, 1 Vt. 420; Fourth Nat. 
Bank v. Craig, 1 Neb. Unoff. 849, 96 N. W. 185; Golding v. Davidson, 26 
N. Y. 604; Franklin v. Beatty, 27 Miss. 347; but see, Hendricks v. Robinson, 
56 Miss. 694; Hill v. Henry, 17 Ohio 9. 

Carriers — Contributory Negligence— Protruding Arms of Passengers. 
— Plaintiff, a passenger on defendant's street car, rested his elbow on the 
sill of an open window and permitted it to protrude about two inches beyond 
the outer surface of the car. The parallel tracks were so close that a passing 
car struck plaintiff's elbow and fractured the ulna. Held, that plaintiff was 
not guilty of contributory negligence as a matter of law. Smith v. St. Louis 
Transit Co. (1906), — Mo. App. — , 97 S. W. Rep. 218. 

In the case of steam roads, it is almost universally held that a passenger 
is guilty of contributory negligence per se in permitting his arms or any 
part of his body to protrude beyond the limits of the car whereby he is 
injured. Railway Co. v. Underwood, 90 Ala. 49, held, that it is negligence 
per se, to be so declared by a court as a matter of law, for a passenger on a 
steam road to protrude an arm, hand or elbow through the car window 
beyond the outer edge of the car, and such negligence bars recovery. In 



